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ONTARIO

SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, C-36, AS AMENDED

AND IN THE MATTER OF A PROPOSED PLAN OF COMPROMISE OR
ARRANGEMENT OF CANWEST PUBLISHING INC./PUBLICATIONS CANWEST

INC., CAN WEST BOOKS INC. AND CANWEST (CANADA) INC.

COUNSEL: Lyndon Barnes and Alex Cobb for the Canwest LP Entities
Maria Konyukhova for the Monitor, FTI Consulting Canada Inc.
Hilary Clarke for the Bank of Nova Scotia, Administrative Agent for the Senior
Secured Lenders' Syndicate
Janice Payne and Thomas McRae for the Canwest Salaried Employees and
Retirees (CSER) Group
M. A. Church for the Communications, Energy and Paperworkers' Union
Anthony F Dale for CAW-Canada
Deborah McPhail for the Financial Services Commission of Ontario

PEPALL J.

REASONS FOR DECISION

Relief Requested

[1] Russell Mills, Blair MacKenzie, Rejean Saumure and Les Bale (the "Representatives")

seek to be appointed as representatives on behalf of former salaried employees and retirees of

Canwest Publishing Inc./Publications Canwest Inc., Canwest Books Inc., Canwest (Canada) and

Canwest Limited Partnership and the Canwest Global Canadian Newspaper Entities (collectively

the "LP Entities") or any person claiming an interest under or on behalf of such salaried
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employees or retirees including beneficiaries and surviving spouses ( "the Salaried Employees

and Retirees"). They also seek an order that Nelligan O'Brien Payne LLP and Shibley Righton

LLP be appointed in these proceedings to represent the Salaried Employees and Retirees for all

matters relating to claims against the LP Entities and any issues affecting them in the

proceedings. Amongst other things, it is proposed that all reasonable legal, actuarial and

financial expert and advisory fees be paid by the LP Entities.

[2] On February 22, 2010, I granted an order on consent of the LP Entities authorizing the

Communications, Energy and Paperworker ' s Union of Canada ("CEP") to continue to represent

its current members and to represent former members of bargaining units represented by the

union including pensioners, retirees, deferred vested participants and surviving spouses and

dependants employed or formerly employed by the LP Entities. That order only extended to

unionized members or former members. The within motion focused on non-unionized former

employees and retirees although Ms. Payne for the moving parties indicated that the moving

parties would be content to include other non-unionized employees as well. There is no overlap

between the order granted to CEP and the order requested by the Salaried Employees and

Retirees.

Facts

[3] On January 8, 2010 the LP Entities obtained an order pursuant to the Companies '

Creditors Arrangement Act ("CCAA") staying all proceedings and claims against the LP

Entities. The order permits but does not require the LP Entities to make payments to employee

and retirement benefit plans.

[4] There are approximately 66 employees, 45 of whom were non-unionized, whose

employment with the LP Entities terminated prior to the Initial Order but who were still owed

termination and severance payments.. As of the date of the Initial Order, the LP Entities ceased

making those payments to those former employees. As many of these former employees were

owed termination payments as part of a salary continuance scheme whereby they would continue

to accrue pensionable service during a notice period, after the Initial Order, those former

employees stopped accruing pensionable service. The Representatives seek an order authorizing
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them to act for the 45 individuals and for the aforementioned law firms to be appointed as

representative counsel.

[5] Additionally, seven retirees and two current employees are (or would be) eligible for a

pension benefit from Southam Executive Retirement Arrangements ("SERA"). SERA is a non-

registered pension plan used to provide supplemental pension benefits to former executives of

the LP Entities and their predecessors. These benefits are in excess of those earned under the

Canwest Southam Publications Inc. Retirement Plan which benefits are capped as a result of

certain provisions of the Income Tax Act. As of the date of the Initial Order, the SERA payments

ceased also. This impacts beneficiaries and spouses who are eligible for a joint survivorship

option. The aggregate benefit obligation related to SERA is approximately $14.4 million. The

Representatives also seek to act for these seven retirees and for the aforementioned law firms to

be appointed as representative counsel.

[6] Since January 8, 2010, the LP Entities have being pursuing the sale and investor

solicitation process ("SISP") contemplated by the Initial Order. Throughout the course of the

CCAA proceedings, the LP Entities have continued to pay:

(a) salaries, commissions, bonuses and outstanding employee expenses;

(b) current services and special payments in respect of the active registered pension

plan; and

(c)

	

post-employment and post-retirement benefits to former employees who were

represented by a union when they were employed by the LP Entities.

[7] The LP Entities intend to continue to pay these employee related obligations throughout

the course of the CCAA proceedings. Pursuant to the Support Agreement with the LP Secured

Lenders, AcquireCo. will assume all of the employee related obligations including existing

pension plans (other than supplemental pension plans such as SERA), existing post-retirement

and post-employment benefit plans and unpaid severance obligations stayed during the CCAA

proceeding. This assumption by AcquireCo. is subject to the LP Secured Lenders' right, acting
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commercially reasonably and after consultation with the operational management of the LP

Entities, to exclude certain specified liabilities.

[8] All four proposed Representatives have claims against the LP Entities that are

representative of the claims that would be advanced by former employees, namely pension

benefits and compensation for involuntary terminations. In addition to the claims against the LP

Entities, the proposed Representatives may have claims against the directors of the LP Entities

that are currently impacted by the CCAA proceedings.

[9] No issue is taken with the proposed Representatives nor with the experience and

competence of the proposed law firms, namely Nelligan O'Brien Payne LLP and Shibley

Righton LLP, both of whom have jointly acted as court appointed representatives for continuing

employees in the Nortel Networks Limited case.

[10] Funding by the LP Entities in respect of the representation requested would violate the

Support Agreement dated January 8, 2010 between the LP Entities and the LP Administrative

Agent. Specifically, section 5.1(j) of the Support Agreement states:

"The LP Entities shall not pay any of the legal, financial or other
advisors to any other Person, except as expressly contemplated by
the Initial Order or with the consent in writing from the
Administrative Agent acting in consultation with the Steering
Committee."

[11] The LP Administrative Agent does not consent to the funding request at this time.

[12] On October 6, 2009, the CMI Entities applied for protection pursuant to the provisions of

the CCAA. In that restructuring, the CMI Entities themselves moved to appoint and fund a law

firm as representative counsel for former employees and retirees. That order was granted.

[13] Counsel were urged by me to ascertain whether there was any possibility of resolving this

issue. Some time was spent attempting to do so, however, I was subsequently advised that those

efforts were unsuccessful.
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Issues

[14] The issues on this motion are as follows:

(1)

	

Should the Representatives be appointed?

(2) Should Nelligan O'Brien Payne LLP and Shibley Righton LLP be appointed as

representative counsel?

(3) If so, should the request for funding be granted?

Positions of Parties

[15] In brief, the moving parties submit that representative counsel should be appointed where

vulnerable creditors have little means to pursue a claim in a complex CCAA proceeding; there is

a social benefit to be derived from assisting vulnerable creditors; and a benefit would be

provided to the overall CCAA process by introducing efficiency for all parties involved. The

moving parties submit that all of these principles have been met in this case.

[16] The LP Entities oppose the relief requested on the grounds that it is premature. The

amounts outstanding to the representative group are prefiling unsecured obligations. Unless a

superior offer is received in the S1SP that is currently underway, the LP Entities will implement a

support transaction with the LP Secured Lenders that does not contemplate any recoveries for

unsecured creditors. As such, there is no current need to carry out a claims process. Although a

superior offer may materialize in the SISP, the outcome of the SISP is currently unknown.

[17] Furthermore, the LP Entities oppose the funding request. The fees will deplete the

resources of the Estate without any possible corresponding benefit and the Support Agreement

with the LP Secured Lenders does not authorize any such payment.

[18]

	

The LP Senior Lenders support the position of the LP Entities.

[19] In its third report, the Monitor noted that pursuant to the Support Agreement, the LP

Entities are not permitted to pay any of the legal, financial or other advisors absent consent in

writing from the LP Administrative Agent which has not been forthcoming. Accordingly,
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funding of the fees requested would be in contravention of the Support Agreement with the LP

Secured Lenders. For those reasons, the Monitor supported the LP Entities refusal to fund.

Discussion

[20] No one challenged the court ' s jurisdiction to make a representation order and such orders

have been granted in large CCAA proceedings. Examples include Nortel Networks Corp., Fraser

Papers Inc., and Canwest Global Communications Corp. (with respect to the television side of

the enterprise). Indeed, a human resources manager at the Ottawa Citizen advised one of the

Representatives, Mr. Saurnure, that as part of the CCAA process, it was normal practice for the

court to appoint a law firm to represent former employees as a group.

[21] Factors that have been considered by courts in granting these orders include:

- the vulnerability and resources of the group sought to be represented;

any benefit to the companies under CCAA protection;

- any social benefit to be derived from representation of the group;

- the facilitation of the administration of the proceedings and efficiency;

the avoidance of a multiplicity of legal retainers;

- the balance of convenience and whether it is fair and just including to the creditors of the

Estate;

whether representative counsel has already been appointed for those who have similar interests

to the group seeking representation and who is also prepared to act for the group seeking the

order; and

- the position of other stakeholders and the Monitor.

[22] ' The evidence before me consists of affidavits from three of the four proposed

Representatives and a partner with the_Nelligan O'Brien Payne LLP law firm, the Monitor's
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Third Report, and a compendium containing an affidavit of an investment manager for

noteholders filed on an earlier occasion in these CCAA proceedings. This evidence addresses

most of the aforementioned factors.

[23] The primary objection to the relief requested is prematurity. This is reflected in

correspondence sent by counsel for the LP Entities to counsel for the Senior Lenders'

Administrative Agent. Those opposing the relief requested submit that the moving parties can

keep an eye on the Monitor's website and depend on notice to be given by the Monitor in the

event that unsecured creditors have any entitlement. Counsel for the LP Entities submitted that

counsel for the proposed representatives should reapply to court at the appropriate time and that I

should dismiss the motion without prejudice to the moving parties to bring it back on.

[24] In my view, this watch and wait suggestion is unhelpful to the needs of the Salaried

Employees and Retirees and to the interests of the Applicants. I accept that the individuals in

issue may be unsecured creditors whose recovery expectation may prove to be non-existent and

that ultimately there may be no claims process for them. I also accept that some of them were in

the executive ranks of the LP Entities and continue to benefit from payment of some pension

benefits. That said, these are all individuals who find themselves in uncertain times facing legal

proceedings of significant complexity. The evidence is also to the effect that members of the

group have little means to pursue representation and are unable to afford proper legal

representation at this time. The Monitor already has very extensive responsibilities as reflected in

paragraph 30 and following of the Initial Order and the CCAA itself and it is unrealistic to

expect that it can be fully responsive to the needs and demands of all of these many individuals

and do so in an efficient and timely manner. Desirably in my view, Canadian courts have not

typically appointed an Unsecured Creditors Committee to address the needs of unsecured

creditors in large restructurings. It would be of considerable benefit to both the Applicants and

the Salaried Employees and Retirees to have Representatives and representative -counsel who

could interact with the Applicants and represent the interests of the Salaried Employees and

Retirees. In that regard, I accept their evidence that they are a vulnerable group and there is no

other counsel available to represent their interests. Furthermore, a multiplicity of legal retainers

is to be discouraged. In my view, it is a false economy to watch and wait. Indeed the time taken
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by counsel preparing for and arguing this motion is just one such example. The appointment of

the Representatives and representative counsel would facilitate the administration of the

proceedings and information flow and provide for efficiency.

[25] The second basis for objection is that the LP Entities are not permitted to pay any of the

legal, financial or other advisors to any other person except as expressly contemplated by the

Initial Order or with consent in writing from the LP Administrative Agent acting in consultation

with the Steering Committee. Funding by the LP Entities would be in contravention of the

Support Agreement entered into by the LP Entities and the LP Senior Secured Lenders. It was

for this reason that the Monitor stated in its Report that it supported the LP Entities' refusal to

fund.

[26] I accept the evidence before me on the inability of the Salaried Employees and Retirees

to afford legal counsel at this time. There are in these circumstances three possible sources of

funding: the LP Entities; the Monitor pursuant to paragraph 31 (i) of the Initial Order although

quere whether this is in keeping with the intention underlying that provision; or the LP Senior

Secured Lenders. It seems to me that having exercised the degree of control that they have, it is

certainly arguable that relying on inherent jurisdiction, the court has the power to compel the

Senior Secured Lenders to fund or alternatively compel the LP Administrative Agent to consent

to funding. By executing agreements such as the Support Agreement, parties cannot oust the

jurisdiction of the court.

[27] In my view, a source of funding other than the Salaried Employees and Retirees

themselves should be identified now. In the CMI Entities ' CCAA proceeding, funding was

made available for Representative Counsel although I acknowledge that the circumstances here

are somewhat different. Staged payments commencing with the sum of $25,000 may be more

appropriate. Funding would be prospective in nature and would not extend to investigation of or

claims against directors.

[28] Counsel are to communicate with one another to ascertain how best to structure the

funding and report to me if necessary at a 9:30 appointment on March 22, 2010. If everything is

resolved, only the Monitor need report at that time and may do so by e-mail. If not resolved, I
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propose to make the structuring order on March 22, 2010 on a nunc pro tunc basis. Ottawa

counsel may participate by telephone but should alert the Commercial List Office of their

proposed mode of participation,

'V10PIgellPtpall J,

Released: March 5, 2010
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